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Abstract

This article argues that positivism played no substantive role in allowing the perverted judicial culture of the Third Reich. While others have already cast a great deal of doubt on Radbruch’s claim that positivism rendered ‘the German juristic fraternity defenceless in the face of laws of arbitrary and criminal content,’[1] in this paper I present an alternative reading of the Radbruch claim, one where he focuses on the subjectivist-relativist underpinnings of mainstream positivism, claiming that this was what rendered the judiciary defenseless. Explaining why this might be the focus of Radbruch’s opposition to positivism, rather than opposition to the more obvious elements of German legal positivism, will be the task of the first section. In the second I will explain that insofar as this is a critique of Kelsen’s approach to positivism, and insofar as Kelsen was the leading figure of German legal positivism, this approach is apt. Kelsen’s moral relativism is clear, though it is distinct from the kind of relativism found in Radbruch’s pre-war writings. My task in the second section will be to connect the kind of subjectivist relativism Radbruch critiques with the kind of individualistic relativism underlying Kelsen’s approach. Nonetheless, while Radbruch is right about Kelsen, he is wrong that this had the impact on the judiciary he believes. Proving this will be the main task of the third section. There are two problematic aspects to the claim that positivism ‘had held sway over German jurists virtually unquestioned for many decades’ at the time of the rise of the Nazis. My first point here is that it would have been difficult for elements of positivism, particularly individualist relativism, to be incorporated into the legal apparatus of the Third Reich, given virulent Nazi opposition to these principles. However, this alone cannot assure positivism’s innocence. To this end I show that even if we accept, arguendo, that positivism was dominant in academic circles, it was not so well engrained in the judiciary to enable it to play the role of accessory to genocide of which it is so often accused.
[1] This translation is from Walter Ott and Franziska Buob, ‘Did Legal Positivism Render German Jurists Defenceless During the Third Reich,’ Social & Legal Studies v. 2 (1993) pp. 91-104, quoting Radbruch ‘Gesetzliches Unrecht und übergesetzliches Recht’ in Rechtsphilosophie, Heidelberg: Müller (1999) at p. 211.





