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Throughout 1947, two years after the fall of the Third Reich, the trial in United States v. Joseph Altstoetter et al, “The Justice Case” took place in Nuremberg. The accused were former officials in the Reich system of justice. They stood charged with four offences- conspiracy to commit war crimes and crimes against humanity; war crimes; crimes against humanity, and membership in criminal organizations, as a result of their roles in implementing the Nazi legal order. More than fifty years later, high-ranking legal officials in the administration of US President George W. Bush drafted legal opinions as part of the “war on terror” justifying, and providing a legal basis for, “enhanced interrogation techniques”. No former Bush legal official has been charged with a criminal offence as a result of what have been characterized by most observers as the “torture memos”. This paper explores the continuities and discontinuities between the prosecution and condemnation of Nazi lawyers and Nazi law in the Justice Case and the non-prosecution of those involved in the “torture memos”. The paper examines the ways in which the re-establishment of “civilization” and “humanity” as the normative bases for legality and legitimacy at Nuremberg has been elided within a legal practice in which these ideas of legality are now contested or re-imagined values within a state of emergency meant to preserve the authority and legitimacy of democracy itself.  
